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Review and revision of the Standard Minimum Rules on the Treatment of Prisoners should take into account work done by the prison abolition movement, the perspectives of current and former prisoners, restorative justice models, and trauma-informed approaches.  In addition, the Rules should fully incorporate and reflect the social model of disability and ensure the full and equal rights of all people with disabilities, including people with psychosocial disabilities, according to the CRPD, Article 14 of which is reproduced here:

Article 14

Liberty and security of person

1.
States Parties shall ensure that persons with disabilities, on an equal basis with others:


(a)
Enjoy the right to liberty and security of person;


(b)
Are not deprived of their liberty unlawfully or arbitrarily, and that any deprivation of liberty is in conformity with the law, and that the existence of a disability shall in no case justify a deprivation of liberty.

2.
States Parties shall ensure that if persons with disabilities are deprived of their liberty through any process, they are, on an equal basis with others, entitled to guarantees in accordance with international human rights law and shall be treated in compliance with the objectives and principles of the present Convention, including by provision of reasonable accommodation.

1. WNUSP recommends thoroughgoing review of the approach taken in the Standard Minimum Rules from the perspectives outlined above.  WNUSP and its affiliated organizations can provide information from the perspectives of former prisoners who are also persons with psychosocial disabilities, and on trauma-informed approaches.  

2. WNUSP recommends elimination of Section B (paragraphs 82-83) on “Insane and mentally abnormal prisoners.”  Instead of categorizing individuals for differential treatment based on a medical model of disability, people with psychosocial disabilities should be accommodated within the general population and have their needs met for education, work, religious practice, peer support, counseling and psychological or psychiatric services according to their choice and preferences.  Given research showing that a high proportion of prisoners are trauma survivors and that trauma overlaps with experience and labels of psychosocial disability, a trauma-informed approach that is respectful of individuals’ dignity and integrity should be integrated throughout prisons.  For prisoners who may prefer being out of general population, including those for whom this may be a necessary accommodation of disability-related needs, this option should be available, without the need for medical labeling or supervision.  Furthermore, the insanity defense is not in keeping with the CRPD recognition (Article 12.2) that persons with disabilities have legal capacity on an equal basis with others in all aspects of life.


3.  WNUSP recommends replacement of the terminology and concept of “mental illness” used throughout the SMR, with “psychosocial disability” or some other appropriate terms relevant to the context.  “Mental illness” is a controversial concept whereby some emotions and behavior are labeled as medically abnormal, facilitating the segregation and exclusion of persons labeled as having such conditions.

4. WNUSP recommends removal of paragraph 33(b), which permits the use of restraint “on medical grounds by direction of the medical officer”.  Restraint is counter to a trauma-informed approach and is retraumatizing; an individual’s emotional distress cannot justify the use of such measures.  If “medical grounds” is meant to imply something other than psychiatric grounds, this should be clarified and discussed further.

5. WNUSP recommends removal of paragraph 22(1), which recommends having a psychiatric service available “for the diagnosis and, in proper cases, the treatment of mental abnormality.”  Services relevant to people with psychosocial disabilities or experiencing states of distress should be developed using a trauma-informed model and based on close consultation with current and former prisoners with psychosocial disabilities, and should include various forms of peer support.

6.  WNUSP recommends conforming the SMR to the requirements of the CRPD with respect to prisoners with psychosocial disabilities, as follows:

a. Article 14.2 requires that prisoners with disabilities be treated in compliance with the objectives and principles of the CRPD, including the principle of reasonable accommodation.  This is the obligation of humane treatment of prisoners, defined for persons with disabilities as including compliance with the CRPD insofar as it is relevant to persons deprived of their liberty on lawful, disability-neutral grounds. 

b. The SMR should ensure that no prisoner with a disability can be compelled to undergo medical treatment without his or her free and informed consent, and that independent support is made available to prisoners in order to exercise this right (CRPD Articles 12, 17 and 25, and principles contained in Article 3(a) and (d)).  Medical treatments of an intrusive and irreversible nature that are aimed at correcting or alleviating a disability (such as psychiatric drugs, electroshock or psychosurgery) or that lack a therapeutic purpose (such as sterilization to prevent fertility) may constitute torture or ill-treatment if enforced or administered without the free and informed consent of the person concerned (UN Special Rapporteur on Torture, A/63/175). 

c. The SMR should adopt a position, in conformity with CRPD Article 12, that the insanity defense should be replaced by disability-neutral standards on the subjective element of a crime, that take into account the situation of the individual defendant, as recommended by OHCHR (A/HRC/10/48, para 47).  Promotion and protection of the rights of all defendants must be heightened, and harsh penalties abolished, so that there is no need for a discriminatory defense to be used to escape worse measures.  Procedural norms should be conformed to CRPD Article 13, which requires accommodation to facilitate the participation of persons with disabilities in legal proceedings.

d. The SMR should adopt a position that all defendants, including those with psychosocial disabilities, have the right to a fair trial and to be presumed innocent until proven guilty, and if proven guilty, to be sentenced for the crime and not for the existence of a disability (taking note of Article 14.1(b) as well as the equal guarantees under international law required by Article 14.2).  The SMR should prohibit the diversion of people with psychosocial disabilities into medical supervision and control at any stage of detention or proceedings under the criminal law – trials, sentences and parole should be handled on an equal basis with others, as criminal rather than medical matters.  

e. Humane release and dismissal of charges in the interest of justice, without any requirement to comply with medical supervision or treatment, should be available when warranted under individual circumstances; this may be required in some instances as reasonable accommodation and should not be based on “mental state” but could be based on traumatic or aggravating circumstances that led to commission of a criminal act or on the disproportionately harsh effects of a prison sentence on a particular individual.  Supports and services including psychological and psychiatric treatment as well as peer support, religious and spiritual practice, and other non-medical supports to maintain well-being should be made available for those who desire them.

f. The SMR should ensure that prisoners with disabilities are fully included and are welcome to participate in all programs made available to the rest of the prison population, and that reasonable accommodation is provided where necessary to facilitate access and inclusion.  

g. CRPD Article 4.3 requires close consultation with persons with disabilities through their representative organizations, and Article 29 provides for encouragement of the formation of organizations of persons with disabilities.   In adopting legislation and policies that affect prisoners with disabilities, governments should consult with current and former prisoners with disabilities.  Prisoners with disabilities should be permitted to form their own organizations, and current and former prisoners with disabilities should be permitted to organize together, in order to facilitate mutual support, advocacy and awareness-raising.  Prisoners with disabilities should have the right to choose whether to form or join specific-disability or cross-disability organizations or both, and to express their individual identity with respect to disability (for example by calling oneself a survivor of psychiatry, person with psychosocial disability, mental health consumer, etc.).

